
The Bad Guys Often Win

惡人常常得勝

HKPGA Meeting, November 2019



The Banks v Goodfellow Test
Testator must:-

• Understand the nature and consequences of the act of 
making  a Will

• Appreciate the extent of his estate

• Understand the moral claims of those who might 
expect to benefit from his bounty: both those 
excluded and included

• No mental disorder that causes him to make a 
disposition of his estate that he would not have made 
had his mind been sound
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Delusional psychosis. Believed he was pursued by evil spirits 
and persecuted by local grocer called Featherstone, even 
after the latter died.
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“Lunatic” John’s Will 
leaving his entire estate of 
15 cottages to niece
Margaret Goodfellow
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The big question:

WHO SHOULD INHERIT “LUNATIC” JOHN’S ESTATE?
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Edward nearest blood 
relative to Margaret 
because same father

John Junior nearest blood 
relative to “Lunatic” John as 
half-nephew.

Legal Case is between Edward Goodfellow & John Banks Junior



The Plaintiff’s (John Junior’s) Argument is this

• “Lunatic” John was insane and, because of that fact, he 
lacked testamentary capacity.

• Since he lacked capacity, his will leaving everything to 
Margaret was invalid.

• Therefore, his estate should go to his nearest blood 
relative, John Banks Junior.



Trial of 1st instance before a jury at Cumberland Spring Assizes 
1869

John, the Plaintiff, loses but Judge Brett aware that partial 
insanity in question and gives leave to appeal.

Appeal heard before Queen’s Bench with Lord Chief Justice 
Cockburn presiding 1870

It’s the Appeal Judgment that is the famous part of the case



Appeal Judgment heard before 
Sir Alexander Cockburn QC

1802-1880



English Law did not recognise ‘Partial Insanity’

The mind was indivisible and mental function could not 
be subdivided.

If you were mentally deranged, that was it.  You lacked 
capacity to do anything in law

Enshrined in “History of the Pleas of the Crown” by Sir 
Matthew Hale



Pleas published   
1736 i.e. 60 
years after 
Hale’s death, 
when Emperor 
Qianlong’s 
reign began, 

Sir Matthew Hale 
1609-76

乾隆帝



“The question whether partial unsoundness, not affecting the 
general faculties, and not operating on the mind of a testator in 
regard to the particular testamentary disposition, will be sufficient 
to deprive a person of the power of disposing of his property, 
presents itself here for judicial decision, so far as we are aware, 
for the first time.” 

In plain English: We are going to decide 
whether concept of total insanity is valid 
anymore in probate cases

Back to the Banks v Goodfellow Judgment



“Here, then, we have the measure of the degree of mental 
power which should be insisted on. If the human instincts 
and affections, or the moral sense, become perverted by 
mental disease; if insane suspicion, or aversion, take the 
place of natural affection; if reason and judgment are lost, 
and the mind becomes a prey to insane delusions calculated 
to interfere with and disturb its functions, and to lead to a 
testamentary disposition due only to their baneful 
influence—in such a case it is obvious that the condition of 
the testamentary power fails, and that a will made under 
such circumstances ought not to stand.” 

In modern English : As the law stands now (1870) if the 
mental illness directly affects the provisions of the Will, 
the Will is invalid.



But what if the mind, though possessing sufficient 
power, undisturbed by frenzy or delusion, to take 
into account all the considerations necessary to 
the proper making of a will, should be subject to 
some delusion, but such delusion neither exercises 
nor is calculated to exercise any influence on the 
particular disposition, and a rational and proper will 
is the result; ought we, in such case, to deny to the 
testator the capacity to dispose of his property by 
will?

First shift (in probate jurisdiction) from total to partial 
insanity.  That’s why it is such an important judgment

In plain English If the mental disorder has no effect on the 
provisions of the Will, why shouldn’t the Will be valid?
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“Where there’s a will…Family feuds lead to 700% 
increase in High Court disputes in five years”

The Independent 2013

Reasons Given:-
• Rise in “complexity of family relationships”
• Families more widely dispersed

But lots of other reasons that include:-
• Increasing affluence

• Population living longer
• Better dementia care
• More educated people
• More specialist lawyers

https://itunes.apple.com/gb/app/the-independent-daily-edition-uk-world-news/id473985355?mt=8


Then there are the personal 
reasons, which include



1. GREED



2. Unresolved Sibling Rivalry (Cain & Abel Syndrome)



3. Sex



Nina Wang

Worth HKD $50-60 
billion at the material 
time

GREED 
&

SEX

Tony Chan

Chinachem v Chan 
[2007] HCAP 8/2007



Catling v Catling [2014] EWHC 180 (Ch)

• Widow with dementia.

• 8 Children, 8th called Kevin.

• Kevin and his wife prevent the rest of the family from seeing 
mother and get a “barrister” (Claude Wallace) to make a Will 
leaving everything to Kevin.



The Judge accepted my opinion that Mrs Catling lacked 
testamentary capacity and made these comments on Mr Wallace

• There was a fraudulent misrepresentation by Mr Wallace that 
he was a barrister

• There was a fraudulent misrepresentation that Mr Wallace was 
entitled to do work which could only be done by a lawyer, such as 
the preparation of papers leading to a grant of probate……



Trustees
Mr Charles Holloway, solicitor (non-practising)
Mrs Rachel Earnshaw, solicitor, Fisher Jones Greenwood

Mr Claude Wallace, barrister (non-practising)
Mr Gareth Thomas, Senior Lecturer, University of East Anglia
Mr Richard Harrison, former project manager at national pro bono charity LawWorks
Mr Paul Hollow, barrister, Fenners Chambers
Mr John Shave, engineer (retired)
Ms Vicky Naylor, Corporate Fundraiser, Alzheimer's Research UK

http://www.elst.org.uk/our-people.html



Catling v Catling a fairly standard case but lessons to 
learn:

• Dementia the commonest cause of lack of 
testamentary capacity.

• Lack of capacity is closely tied up with fraud and 
undue influence which are very difficult to establish –
more of this later.

• Preventing access to the testator/testatrix 
called “Sequestration” is common and often overlooked.



Key v Key 2010

Sold part 
of farm to 
John

Remainder 
to self and 
Richard

No capital for 
Daughters

1972

65 yr marriage
27 Nov 2006     

wife dies

Wills ‘97 & ‘01.  Bulk of estate to sons

4 Dec ‘06 Mr Cadge, solicitor, visits for instructions for 
new Will.  Bulk of estate to go to Daughters.
Wrote his notes on back of an envelope

George



Before Wife’s death evidence of cognitive impairment, but 
probably MCI

Immediately after Wife’s death
“desperate”
“I won’t be here in two weeks”
“weepy”
Intermittently belligerent
Anorexia & weight loss
Sleep disturbance
“better off dead”

30 Apr ‘07 seen by Dr Hughes (psychiatrist) who diagnosed a  
combination of cognitive impairment and affective disorder



The 2 sons challenged the Will and won

i.e. the daughters got nothing

Mr Cadge got castigated by the Judge, Mr 
Justice, now Lord Justice, Briggs



“Without in any way detracting from the continuing authority of 
Banks v. Goodfellow, it must be recognised that psychiatric 
medicine has come a long way since 1870 in recognising an ever 
widening range of circumstances now regarded as sufficient at 
least to give rise to a risk of mental disorder, sufficient to 
deprive a patient of the power of rational decision making, quite 
distinctly from old age and infirmity…. 

i.e. not just dementia



The evidence of the experts in the present case shows…..that 
affective disorder such as depression, including that caused by 
bereavement, is more likely to affect powers of decision−making
than comprehension. A person in that condition may have the 
capacity to understand what his property is, and even who his 
relatives and dependants are, without having the mental energy 
to make any decisions of his own about whom to benefit.

Key v Key was a very important case as far as the future of 
probate law is concerned.



Multiple Capacities often in Play as in the case of

A,B,C v X,Z [2012] EWHC 2400 (COP)

This was an example of the bad guy winning



• T was a businessman: about 80.

• Wife & 3 adult children, many grandchildren.

• Wife takes him to GP with failing memory. “Possibly 
dementing”

• Wife gets cancer and dies within weeks.

• T declares love for woman neighbour who has driven him 
to hospital to visit dying wife.

• Neighbour tells children she is not going to respond.



• Children hire woman carer aged about 50.

• Within a month they have declared their love for 
each other and intention to marry.

• Carer alienates children who can visit only when she 
is absent. She is abusive to them.

• Children resort to Court of Protection.



My Opinion

1. Lacks capacity to litigate.

2. Lacks capacity to make a Will.

3. Lacks capacity to manage affairs

4. Lacks capacity to make/revoke PoA

5. Probably has capacity to marry according to judgment in 
Sheffield City Council v E & another

Marriage automatically revokes any previous Will



Case comes to Trial
Judgment

1. Lacks capacity to manage financial affairs

2.Has “qualified” capacity to make a Will and to 
make/revoke power of attorney. This means he has to be 
assessed for these capacities at the time he wants to 
make a Will or power of attorney.

3.Lacks capacity to litigate

4.Retains capacity to marry



Consequences of the judgment

1. T  married the carer

2. T never saw his children and grandchildren again.

3. Children were not told when he died.

The Judgment throws up 2 questions

1. Why didn’t the Judge examine with “anxious scrutiny” the 
tendency of T to fall in love?

2. The threshold for capacity to marry is low for very good 
reasons, but does the law need reform? i.e. should the suitability 
and motives of the proposed spouse be taken into account where 
capacity to marry is challenged?



Sheffield City Council v E & another [2004] EWHC 2808 (Fam)

The capacity to marry requires “two aspects to the 
inquiry. The first is whether the person 
understands the nature of the marriage 
contract….[secondly] does he or she understand 
the duties and responsibilities that normally 
attach to marriage?”

It does not require the ability to distinguish the 
suitability of a particular spouse.

Sir James Munby



Munby stated

“This in turn leads on to two further questions: What 
are the duties and responsibilities that normally attach 
to marriage? In other words, what are the essential 
attributes of the contract of marriage that the person 
has to be mentally capable of "understanding"? To this 
question, as we have seen, Sir James Hannen sought to 
provide an answer in Durham v Durham [1885]….”

Sir George Brown, 
HK Governor 1885



Sir James Hannen in Durham v Durham 1885
“I may say this much in the outset, that it appears to me that the 
contract of marriage is a very simple one, which does not require a 
high degree of intelligence to comprehend. It is an engagement 
between a man and woman to live together, and love one another as 
husband and wife, to the exclusion of all others. This is expanded in 
the promises of the marriage ceremony by words having reference 
to the natural relations which spring from that engagement, 

such as protection on the part of the man, and submission 
on the part of the woman” (!!)



The True Picture?



In England & Wales a Green (Consultation) Paper 
on Will reform has been published

Main Issues as far as psychiatry concerned:-

• Should legal test be that in the Mental Capacity 
Act or should Banks v Goodfellow be retained on 
a statutory footing?

• Who should assess capacity?

• Undue Influence / Lack of Knowledge & Approval



Undue Influence

I contend that we old age psychiatrists see this very 
frequently

But almost impossible to prove in probate

Difference between equity and probate jurisdictions

In equity a presumption of undue influence is allowed, but not 
in probate

In probate coercion has to be proved



Some of the Culprits Include:-

• One sibling at the expense of others

• Paid Carers (“Gold Diggers”)

• “Long lost” Relatives

• “Friends”

• Strangers

Of course you and I would prefer to 
call it fraud



Red Flags for Undue Influence
Red Flags 1.

Relationship risk factors

• Anyone in a position of trust or upon whom the testator is 
dependent for emotional or physical needs

Social or environmental risk factors

• Isolation and sequestration of the person
• Change in family relationships/dynamics
• Recent bereavement
• Family conflict



Red Flags 2

Psychological and physical risk factors

• Physical disability
• Non-specific psychological factors such as deathbed wills, 

sexual bargaining, serious medical illness with dependency 
and regression

• Personality disorders
• Substance abuse
• Mental disorders including dementia, delirium, mood and 

paranoid disorders



Red Flags 3
Legal risk factors

• Beneficiary instigates or procures the will
• Contents of the will include unnatural provisions
• Contents favour the new beneficiary
• Contents not in keeping with previous wishes
• Other documents have changed at the same time

Peisah et al (2009)International Psychogeriatrics, 
21:1, 7–15



Some Current Issues

• Challenges to Wills are becoming more common

• In the UK it is likely that a greater burden will be put 
on solicitors to obtain medical opinions

• GP’s can assess but may not have appropriate skills

• Old age psychiatrists are best able to assess and, 
therefore, need training.

• All doctors must be properly instructed by the lawyers



Freedom is said to be a good thing

• This has led in UK, at least, to a proliferation of homemade 
Wills or Wills prepared by non-legally qualified persons

• I predict that this will lead to more badly drafted Wills and 
more legal challenges

• And more financial opportunities for the old age psychiatrist



How Can Lawyers & Doctors Improve 
on Capacity Assessment?



Development of Courts in England & Wales 
(and consequently Hong Kong)

Prerogative Courts Matters relating to the Sovereign (King or Queen) –
abolished by end of 17th Century

Ecclesiastical Courts Matters of Christian religion, e.g. divorce and some
inheritance i.e. Wills. No power now.

Common Law Courts Matters not needing to be dealt with by other 
more specialised courts. Law made by judges.

Chancery Courts The Lord Chancellor's court, now a division of the 
High Court of Justice [in the USA 
called the Court of Equity]



IN OLDEN DAYS THERE WERE TWO TYPES OF 
INHERITANCE RULES

Realty = Land – Had to go to the heir, usually eldest son. Not 
determined by a Will. Dealt with by Common Law Courts

Personalty = Other Property - Could be determined by a Will. 
Disputes dealt with by Ecclesiastical Courts



TWO TYPES OF INHERITANCE RULES

Realty = Land – Had to go to heir, usually eldest son. Not 
determined by a Will. Dealt with by Common Law Courts

Personalty = Other Property - Could be determined by a Will. 
Disputes dealt with by Ecclesiastical Courts

In 1858 Parliament established the Court of Probate

In 1971 Court of Probate transferred to Chancery



Types of Case Now Handled by the Chancery Division of 
the High Court

• Disputes relating to business, property or land

• Disputes over trusts

• Competition claims under either European or UK 
competition law

• Commercial disputes (domestic and international)

• Intellectual property issues

• Disputes over the validity of a will (‘probate disputes’)

EQUITY

PROBATE



Deficiencies of the Probate Court

1. Did not adopt Roman Law rule on beneficiaries being 
prevented from playing any part in preparation of a 
Will.

2.Did not adopt “Presumption” of suspicion if 
beneficiaries play any part in preparation of a Will.

3.As a result of 1. & 2. Rules on Pleading became 
muddled.



The problem was how to deal with Wills 
made in suspicious circumstances

To challenge a Will you could plead:-

• Lack of due execution

• Lack of testamentary capacity

• Undue influence – Very Difficult to Prove because 
Coercion required.



Case of Hastilow v Stobbie 1865

• Will was made in dubious circumstances.

• Judge ruled that Testator Lacked Knowledge & Approval 
of the Will.

• The judge was well-intentioned because he was 
suspicious of the will, but he helped to create a “fiction” 
under which undue influence could be pleaded in the 
disguise of “lack of knowledge and approval”. This has 
lasted to the present day.



The trouble is that probate courts seem to shy away 
from what is effectively criminal activity.

“it is too easy in England [and Hong Kong?] to 
coerce, or deceive a vulnerable testator into making 
a will and it is not easy enough to challenge a 
suspicious will when one comes to light”.  Kerridge, R. 
(2000).  Wills made in suspicious circumstances: the 
problem of the vulnerable testator.  Cambridge Law Journal, 
59, 310-334.



For example the case of Burgess v Hawes
[2012 LTL 20/1/2012] in which I gave evidence



Libby Julia Peter
On Benefits          Comfortably off      Millionaire

Daphne Burgess, the Testatrix

1996 Will divides estate equally between three children

DAPHNE DEVELOPS DEMENTIA 

2007 Julia gives solicitor instructions for a new Will that divides 
estate between two daughters

Hawes v Burgess [2012] LTL 20/1/2012 



• After onset of dementia Daphne “made gifts” to Julia’s 
daughters.

• Daphne dies

• Peter challenges 2007 Will.  He does not worry about the 
money from the Will, as he is a millionaire, but is not going to 
let Julia get away with it.

• Libby sides with Peter although she stands to lose on  her share 
of the inheritance.



At 1st Trial                                    At Appeal
Judge Walden-Smith                   Lord Mummery

Criticised Lack of Capacity decision.
Solicitor should carry more weight 
than a doctor (me!) who never saw her

Overturned the will :-

Daphne lacked testamentary 
capacity

Daphne lacked knowledge & 
approval



But the Appeal Court did not overturn the 
judgment of lack of capacity because they agreed 
that Daphne Burgess “lacked knowledge and 
approval” of the contents of the will. 



Lord Mummery stated:

“The cost of contesting the 2007 Will is a calamity for this 
family in every way. By the standards  of  a present  day probate  
case the Deceased's estate is modest,………..The failed 
negotiations mean that the estate will become, if it has not 
already become, worthless. A 6 day trial with 26 witnesses does 
not come cheap. Now there is this appeal. It may be recalled that 
the foggy family law suit in Jarndyce v. Jarndyce1 dragged on 
before the Lord Chancellor for generations until nothing was left 
for the parties to take.”

____________________

1Bleak House by Charles Dickens



Lord Mummery was wrong!

• Julia had to pay the costs from her own money NOT the estate. 
Peter and Libby got their inheritance.

• The reference to Bleak House was wrong because Dickens was 
criticising the lawyers, whereas Mummery was criticising the 
family for not agreeing a compromise.

• Lord Mummery was not present at the trial and did not see Julia 
giving evidence.

• As we shall see, solicitors (will-drafters) are poor at assessing 
capacity.



[Re Simpson (1977) 121 Solicitors’ Journal 224]

“In the case of an aged testator or a testator who has suffered a 
serious illness, there is one GOLDEN RULE which should always 
be observed, however straightforward matters may appear, and 
however difficult or tactless it may be to suggest that 
precautions be taken: the making of a will by such a testator 
ought to be witnessed or approved by a medical practitioner who 
satisfied himself of the capacity and understanding of the 
testator, and records and preserves his examination and 
finding”.
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In 72% cases the person drafting 
the Will (mostly, but not only, 
Solicitors) did not take sufficient 
care to ensure testamentary 
capacity



WILL-DRAFTERS DID NOT TAKE REASONABLE STEPS 221 72 %

Typical statements:-

• “He gave me no reason to think he lacked capacity.”

• “He was in full possession of his faculties.”

• “I did not detect any cognitive impairment.”

• “She did not show any sign of mental illness.”



Study by Hunter and Royston 2012

• 91 Solicitors, 92 Consultant Psychiatrists

• 2 Short films, elderly client instructing solicitor for Will 

• One film good interview technique, other bad

• Client scripted for executive impairment and good social veneer.  
Discloses to solicitor has had stroke

• Questionnaire of mainly distractor questions and 2 key questions
Did client have a mental disorder?
Did client have testamentary capacity?



Recognised Mental Disorder

Solicitors          Psychiatrists 

Good interview           60% 84%

Bad interview 2% 73%

Correct about Testamentary Capacity

Solicitors          Psychiatrists 

Good interview           90% 75%

Bad interview 33% ?



Conclusion

• The data support the view that will-drafters lack the 
capacity to detect mental illness.

• The “Golden Rule” is good advice.

Problem
• Lord Mummery created the “Burgess v Hawes Excuse.”  

Solicitors who draft Wills that are challenged quote the 
case to justify their failure to have had client’s capacity 
independently assessed by a doctor.



Will Drafters do not properly instruct doctors, especially GP’s

“I know Mr *** as patient very well and have seen him 
recently, and would confirm that he does have testamentary 
capacity.”

GP’s need to :-

• Be told the legal test

• To examine the patient for capacity. Not rely on previous 
experience.



What needs to Change?
1. The Law

The law on undue influence and fraud needs to be reformed

The law on the role of beneficiaries being involved in will-making 
should be tightened up. 

2. Legal Practice

Will-drafters should observe the Golden Rule much more frequently

Will-drafters should instruct doctors in the legal test and not accept 
opinions based on anything other than the legal test.

Will-drafters should have a high index of suspicion, especially when 
beneficiaries have a role in will-drafting.



A lot more needs to change, but if 
the changes I have just mentioned 
are implemented, many fewer Wills 
would be challenged.
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